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No. 13236.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Woodworkers Tool Works, a corporation,

Appellant,

vs.

William J. Byrne,

Appellee,

APPELLANT'S OPENING BRIEF,

Statement of Jurisdiction.

1. The statutory provisions to sustain the jurisdiction
of the District Court are U. S. Code, Title 28, Sec. 1332
[formerly the Act of Mar. 3, 1875, Chap. 137, Sec. 1, 18
Stat. 470, as amended; 28 U. S. C. A., Sec. 41(1)] provid-
ing that the "district court shall have original jurisdic-
tion of all civil actions where the matter in controversy
exceeds the sum or value of $3,000.00 ... and is

between: (1) citizens of different states; . . ."

2. The existence of the jurisdiction is shown by the
following allegations in paragraph III of the second
amended complaint: "That plaintiff is a citizen of the
State of California and defendant is a corporation incor-
porated under the laws of the State of Illinois. The mat-
ter in controversy exceeds, exclusive of interest and costs
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the sum of Three Thousand ($3,000.00) Dollars." [R.

22.]

3. The statutory provisions to sustain the jurisdiction

of the Court of Appeals are U. S. Code, Section 1291

[formerly the Act of Mar. 3, 1891, Chap. 517, Sec. 6,

26 Stat. 828, as amended; 28 U. S. C. A., Sec. 225(a)]

providing that the ''court of appeals shall have jurisdiction

of appeals from all final decisions of the district courts

of the United States . . ."; and U. S. Code, Section

1294 [formerly the Act of Mar. 3, 1891, supra; 28 U. S.

C. A., Sec. 225(d)] providing that ''appeals from review-

able decisions of the district . . . courts shall be taken

(1) From a district court of the United States

to the court of appeals for the circuit embracing the dis-

trict; . . ."

Statement of the Case.

This is an appeal by Woodworkers Tool Works, Inc., an

Illinois corporation, and the defendant below, from the

final judgment, the amended final judgment and the judg-

ment entered on November 29, 1951, reinstating the

amended final judgment following the decision of this

Honorable Court. {Woodzvorkers Tool Works v. Byrne,

191 F. 2d 667.)

The second amended complaint set forth a cause of

action for damages for personal injuries sustained by

Appellee when a Champion panel raiser head, manufac-

tured by the Appellant, broke while the Appellee was

cutting a piece of lumber.

Process was served upon one E. H. Preuer, an in-

dividual doing business in California as the Woodworkers

Supply Company. Preuer was not made a party to the

action. The Appellant, Woodworkers Tool Works, Inc.,



an Illinois corporation, then moved to quash the service
of process, or in lieu thereof for an order dismissing the
action pursuant to Rule 12(b) (2-4-5) of the Federal
Rules of Civil Procedure, on the ground that the Court
lacked jurisdiction over the person of the defendant and
for insufficiency of process and of the service thereof [R.
6-11]. Said motion was denied [R. 21].

The evidence on the motion to quash service of process
consisted of affidavits from E. H. Preuer, Robert E.
Dunne, Roy Taylor and William R. Walker. The con-
tents of these affidavits are set forth by this Court in
considerable detail on pages 669 and 670 of the case of
Woodworkers Tool Works v. Byrne, supra. In view of
this Court's statement that the evidence contained in the
affidavits referred to was insufficient as a matter of law
to support the conclusion that Preuer, or the Woodwork-
ers Supply Company, was an agent in California to re-
ceive service of process, no useful purpose would be served
in setting forth the contents of these affidavits {Wood-
workers Tool Works V. Byrne, at p. 672, headnote 4).

After the denial of the motion to quash service of
process, or in lieu thereof to dismiss the action, the case
proceeded to trial and resulted in a verdict and judgment
in plaintiff's favor. Due to some confusion in the return
of the verdict it was necessary to amend the original
judgment and an appeal was thereupon taken to this

Court from the original judgment and the judgment as
amended by the Court. In that appeal it was urged that
the trial court had never acquired jurisdiction over the
appellant and further, that the appellee had failed to estab-
lish any negligence. This Court held that the evidence
was sufficient to establish negligence; that the evidence
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at the time of the motion to quash service of process

and/or dismiss the action was insufficient to estabHsh

vaHd service of process but that there might be a basis

to sustain a conclusion, based upon certain evidence ad-

duced at the trial, that the appellant had made Preuer its

agent. This Court thereupon remanded the cause to the

Court below for an appropriate finding upon this issue

(Woodworkers Tool Works v. Byrne, supra, at pp. 673,

677).

Following the decision of this Court, a motion was

presented to the trial Court to file the mandate of this

Court and to determine the question of jurisdiction [R.

Vol. II, 504]. A motion was presented and thereafter

the Court made its findings of fact and conclusions of

law on this single issue and found that Preuer was the

sole proprietor of the Woodworkers Supply Company; that

the defendant Woodworkers Tool Works, Inc., a corpora-

tion, was engaged in selling its products in California

through the agency of the Woodworkers Supply Company;

that the panel raiser head was sold to the plaintiff's em-

ployer Selby Company, in California, by defendant through

the said Woodworkers Supply Company; that defendant

had a running course of business every year and sold

some of its items at all times in California through said

Woodworkers Supply Company on a commission basis;

that defendant's business of selling its products in Califor-

nia through the agency of said Woodworkers Supply

Company was continuous and systematic; that said panel

raiser head as well as other products of defendant sold

in California were shipped by defendant company directly

to the purchasers through orders received from Wood-

workers Supply Company, and paid for by purchasers

through said Woodworkers Supply Company; that said
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Woodworkers Supply Company was the agent of defen-
dant, Woodworkers Tool Works, as their identity of
names implies [R. Vol. II, 510].

From the foregoing findings of fact, the Court found
as a conclusion of law that the defendant Woodworkers
Tool Works was engaged in doing business in the State
of California through Elmer Preuer as its agent, doing
business under the name of Woodworkers Supply Com-
pany, and that the defendant had by law constituted Elmer
Preuer as its agent in California to receive service of
process in its behalf [R. 511].

The amended judgment was thereupon reinstated against
appellant [R. 512, 513, 514]. This appeal relates solely
to the issue of jurisdiction and the foregoing findings of
fact and conclusions of law and judgment as entered by
the Court following the remanding of this cause.

At the trial George Selby, of Selby Company, testified
that

''the panel raiser head was delivered to his company
by Woodworkers Tool Works by air express; that he
knew Townsend (a salesman employed by Preuer)
and that Selby Company got a bill from Woodwork-
ers Supply Company for the head; and that Selby
Company received a 'manifest' from Woodworkers
Supply Comypany" (Woodworkers Tool Works v
Byrnes, 191 F. 2d 667 at 670).

Jerome B. Townsend testified that

"he was a machine salesman for Woodworkers Sup-
ply Company and that he took the order from the
Selby Company for the panel raiser head and sent
it to the appellant; that the head was shipped direct
to the customer

; that Woodworkers Supply Company
handled hundreds of items not manufactured by



Woodworkers Tool Works; that Woodworkers Sup-

ply Company sells woodworking machinery and sup-

plies retail and that Woodworkers Supply Com-

pany billed Selby Company direct for the panel raiser

head" {Woodzvorkers Tool Works v. Byrne, supra,

670-671).

In addition to the foregoing testimony of Townsend, set

forth in the Court's opinion, this witness testified that

the Woodworkers Tool Works owned no interest in the

Woodworkers Supply Company [R. 251] ; that the Wood-

workers Tool Works had nothing to do with the fixing

of any policy of the Woodworkers Supply Company; that

the Woodworkers Supply Company sold woodworking

machinery and supplies at retail prices [R. 251].

William Victor Knourek, the Vice-President of Wood-

workers Tool Works, testified by deposition

"that their company had no salesmen or agents, or

place of business in California and that Preuer was

not an employee of their company or authorized to act

as . . . (that company's) agent."

He further stated

''that the relationship between Woodworkers Tool

Works and Woodworkers Supply Company was sim-

ply that of vendor and vendee" (Woodworkers Tool

Works V. Byrne, supra, 671).

In addition to the foregoing facts set forth in the

opinion, Knourek also testified that he had been connected

with the Illinois corporation since 1928 [R. 272] ;
that

they did not have any place of business outside of Chicago,

nor any show rooms, nor any employees outside of the

State of Illinois [R. 273]; that there was no one in

California who was authorized to represent the Wood-
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workers Tool Works in any capacity [R. 274] ; that the
only dealings with the Woodworkers Supply Company was
that panel raiser heads and certain other tools were sold
to them, the orders being mailed in to the Chicago office
and the merchandise being delivered to whatever carrier
was designated [R. 274] ; that at no time was there any
relationship between his corporation and the Woodwork-
ers Supply Company other than that of vendor and vendee
[R. 276]. On cross-examination the witness testified
that Woodworkers Supply Company purchased the tools
from the appellant and resold them; "that they bought
from us; we billed them and they, in turn, billed the custo-
mer. I believe we allow them a 10 per cent commission"
[R. 284]. The particular panel raiser head in question
was shipped air express direct to the Selby Company [R.
290] at the direction of the Woodworkers Supply Com-
pany. The invoice however was sent directly to the Wood-
workers Supply Company in Los Angeles [R. 295]. That
the particular item in question was sold by the appellant
to the Woodworkers Supply Company and the latter com-
pany was billed for the same [R. 297].

Preuer testified that he was in the machinery supply
business, operating under the name of Woodworkers Sup-
ply Company, as an independent ownership [R. 265];
that "we buy and sell machinery and supplies, and in our
course of business there are certain items that are manu-
factured by the Woodworkers Tool Works which we sell

on a commission basis" [R, 265] ; that the appellant would
bill him and he in turn would bill the customer; that the
appellant would bill the supply company "if an item were
$75.00 they would bill us $75.00 less 10 per cent [R.
266]

;
that the appellant had no financial interest whatso-

ever in his concern, nor had they ever had any such in-



terest [R. 266]; that he sold woodworking machinery

made by a hundred different manufacturers [R. 266] ;
that

the appellant did not give any instructions as to how Preuer

should operate his business or sell the products.

^'Q. In other words, the relationship is solely

buying from them at wholesale and selling at retail?

A. That is correct." [R. 266, 267.]

On cross-examination Preuer testified:

"Q. Mr. Preuer, how often during a given year

of business would you say you sell Woodworkers Tool

Works products? A. Well, that is rather irregular.

In other words, we may have a half dozen invoices,

and none the next.

Q. But you do have a running course of busi-

ness with them every year? A. That is right.

Q. You are involved in transactions in which the

Woodworkers Tool Works sell products at all times,

that is, you handle it? A. Not all of their products.

Q. I say some. A. Some items, yes." [R. 267.]

Specification of Errors.

I.

The trial court erred in denying the defendant's motion

to dismiss the action or in lieu thereof, to quash the re-

turn of service of summons on the following grounds:

(1) That the defendant is a corporation organized

and existing under and by virtue of the laws of the

State of Illinois and was not and is not subject to

service of process within the Southern District of

CaUfornia.

(2) That the defendant has not been properly

served with process in this action.



II.

It was error for the trial court to determine that the
evidence was sufficient to sustain a finding that the Wood-
workers Tool Works, an Illinois corporation, had made
E. H. Preuer, doing business as Woodworkers Supply
Company, its agent for service of process in California.

III.

The trial court erred in finding that the Woodworkers
Tool Works, a corporation, was engaged in selling its

products in California through the agency of Woodwork-
ers Supply Company. This finding is erroneous since the
uncontradicted evidence showed that the appellant was a
foreign corporation, maintaining no office or employees
or agents in the State of CaHfornia, did no business in
the State of California, had no interest in Woodworkers
Supply Company or E. H. Preuer, in no manner specified
how or in what respect the Woodworkers Supply Company
was to conduct their business; that the only relationship
existing between Woodworkers Tool Works, a corpora-
tion, and the Woodworkers Supply Company was that of
vendor and vendee; that the Woodworkers Supply Com-
pany bought the panel raiser head in question, and other
articles, from the appellant at wholesale and resold them
to persons in California at retail and that there was no
attempt on the part of appellant to maintain or fix prices
or to establish the mode of operation of the Woodworkers
Supply Company.

Summary of Argument.

The Champion panel raiser head, a woodworking tool
used for the beveling of panels and the breaking of which
instrument injured appellee, was manufactured by the ap-
pellant Woodworkers Tool Works, Inc., an Illinois cor-
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poration. Appellant has no offices or salesmen in the state

of California but publishes a catalogue of its products,

a copy of which catalogue the Woodworkers Supply Com-

pany of Los Angeles, an independent wholesaler, owned

by one E. H. Preuer, used. Selby Company, a manufac-

turer of sash and doors and the employer of appellee,

ordered from the Woodworkers Supply Company of Los

Angeles such a Champion panel raiser head. This whole-

saler did not stock the product, therefore ordered it from

the appellant in Chicago, which panel raiser head, for the

purpose of expediency, was sent directly to Selby Com-

pany pursuant to the wholesaler's instructions. Appellant

billed Woodworkers Supply Company and Woodworkers

Supply Company in turn billed Selby Company. Selby

Company received the panel raiser head via air express

three days before the accident.

Appellant, a foreign corporation with no officers or

agents in California, was at no time or place ever served

with process in this action. Instead, appellee made service

upon E. H. Preuer as agent of the Woodworkers Supply

Company. This fact was brought to the attention of the

trial court on a motion to dismiss the action and quash

the return of service. However, for some unknown rea-

son the Court ignored this essential point and denied

the motion.

On the above facts it is urged that: (1) the trial court

had no jurisdiction over this action for the reasons that:

(a) the appellant was never served with process; (b)

the appellant was not amenable to process within the state

of CaUfornia; and (c) that neither E. H. Preuer nor

Woodworkers Supply Company were the authorized agents

of appellant to receive service of process.
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ARGUMENT

Appellant Was Never Served With Summons in This
Action Nor Was Appellant Subject to Service of
Process Within the Southern District of Califor-
nia. Therefore, the Trial Court Erred in Denying
the Motion to Dismiss the Action and Quash the
Return of Summons.

The question of jurisdiction must be decided first and
where it clearly appears that jurisdiction is wanting the

Court should so find and proceed no further. See Fletcher
V. Gerlach, 7 F.R.D. 616.

1. Appellant Was Never Served With Process in This
Action.

The summons and complaint in this action was served
on one Elmer Preuer as agent for Woodworkers Supply
Company [R. 498]. No process has ever been served

upon Woodworkers Tool Works, Inc., the appellant here-

in, nor any of its agents or employees [R. 11].

Woodworkers Supply Company of Los Angeles, Cali-
fornia, is a sole proprietorship owned by Elmer Preuer
[R. 265] and is not a party to this action. Woodworkers
Tool Works, Inc., the appellant herein, is an Illinois cor-
poration, located in Chicago, Illinois [R. 272].

Though both business firms use the word 'Woodwork-
ers" in their title each is an entirely separate entity. There
was no identity of interest or exercise of control of one
over the other [R. 266-67, 274, 284].

E. H. Preuer is not employed by, nor does he have any
ownership interest in Woodworkers Tool Works, Inc.

Likewise, Woodworkers Tool Works, Inc., has no con-
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nection with Woodworkers Supply Company [R. 274].

other than that of vendor and vendee.

Therefore it is self-evident that appellant was never

served with summons in this action. In consequence, the

service of process upon E. H. Preuer should have been

rejected as invalid and the action dismissed.

Service of summons and complaint upon a foreign cor-

poration must be made by delivering a copy of the sum-

mons and of the complaint to an officer, a managing or

general agent, or to any other agent authorized by ap-

pointment or by law to receive service of process ;
or serv-

ice must be made in the manner prescribed by a statute

of the United States or in the manner prescribed by the

law of the state in which the service is made for the serv-

ice of summons or other like process upon any such de-

fendant in an action brought in the courts of general

jurisdiction of that state.

Rule 4d (3) (7), Fed. Rules of Civil Procedure;. .

Mas V. Owens-Illinois Glass Co., 34 Fed. Supp.

415;

Cannon v. Time, Inc. et al., 115 F. 2d 423;

Hedrick v. Canadian Pacific Railway Co., 28 Fed.

Supp. 257. '
' ''

2. Appellant Was Not and Is Not Subject to Service of

Process Within the Southern District of California.

Whether appellant Woodworkers Tool Works, Inc,,

was doing business within the state, and whether the per-

son served was an authorized agent, are questions vital

to the jurisdiction of the Court. A decision of the Dis-

trict Court on either question, if duly challenged, is sub-
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ject to review in the Appellate Court; and the review
extends to findings of fact as well as to conclusions of
law.

Herndon-Carter Co. v. James N. Norris & Co
224 U. S. 496, 32 S. Ct. 550, 56 L. Ed. 857;

"

Wetmore v. Rymer, 169 U- S. 115, 18 S Ct 293
42 L. Ed. 682.

'^A foreign corporation is amenable to process to
enforce a personal liability, in the absence of consent,
only if it is doing business within the state in such
manner and to such extent as to warrant the infer-
ence that it is present there. And even if it is doing
business within the state, the process will be valid
only if served upon some authorized agent.''

St. Louis Southwestern R, Co. v. Alexander 227
U. S. 218, 226, iZ S. Ct. 245, 57 L. Ed. 486,^ 488.

Appellant Woodworkers Tool Works, Inc., located at

222 South Jefiferson Street, Chicago 6, Illinois, is an Illi-

nois corporation [R. 272]. It has no place of business

outside of Chicago, Illinois. It has no salesmen or agents
in the state of California [R. 273]. There is no one in

California who is authorized to represent appellant nor
has Woodworkers Supply Company or E. H. Preuer ever

at any time been authorized to act as agent of appellant

[R. 274-5].

The deposition of William Victor Knourek, vice presi-

dent in charge of production of Woodworkers Tool
Works, Inc., taken in Chicago prior to the trial, was read

into the record at the trial. His testimony was read by
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Mr. Callaway and the questions propounded to Mr. Knou-

rek were read by Mr. Lopardo. We quote therefrom [R.

273-75]:

''Mr. Lopardo: Do you have any salesmen in the

state of CaUfornia?

Mr. Callaway: No sir, we do not.

Mr. Lopardo : And do you have any place of busi-

ness in the state of California?

Mr. Callaway: We do not.

Mr. Lopardo : Do you have any agents in the state

of CaHfornia?

Mr. Callaway: We do not.

Mr. Lopardo: Is there anyone in California who

is authorized to represent your company in a business

way ?

Mr. Callaway: There is not.

Mr. Lopardo: The Woodworkers Supply Com-

pany, do they have any connection with your com-

pany ?

Mr. Callaway: They do not.

Mr. Lopardo: And have they at any time been

authorized to act as your agent? • •

Mr. Callaway: No sir.

Mr- Lopardo: Now, Mr. E. H. Preuer of that

company, is he employed by your company?

Mr. Callaway: No sir.

Mr. Lopardo: Then, the only dealings that you

have had with the Woodworkers Supply Company

is that you have sold them some raiser heads ;
is that

correct?

Mr. Callaway: Panel raiser heads, and other tools

we manufacture.
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Mr. Lopardo: Those sales, were they made here
in Chicago, or elsewhere?

Mr. Callaway: The orders were mailed in to us
from out of state.

Mr. Lopardo: And then you delivered the mer-
chandise to whatever carrier they designated, is that

correct ?

Mr. Callaway: That is right.

Mr. Lopardo: The panel raiser head in question,

that was delivered to air freight, is that correct?

Mr. Callaway: That is right.

Mr. Lopardo: And you received an order from
Woodworkers Supply Company requesting you to sell

them two panel raiser heads, is that correct?

Mr. Callaway: That's right.

Mr. Lopardo: And you delivered them pursuant

to their directions to air freight for delivery?

Mr. Callaway: I believe we only shipped one air

freight; the other one was regular express, if there

were two.

Mr. Lopardo
: And then you billed them for these

two items, did you not?

Mr. Callaway: We did.

Mr. Lopardo : They were not acting as your agents

or servants in making a sale?

Mr. Callaway: They were not.

Mr. Lopardo: And the transaction between you
and the Woodworkers Supply Company was merely

that of vendor and vendee, of seller and purchaser?

Mr. Callaway: That is right,"
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We quote from the testimony of Elmer H. Preuer

[R. 265-67]

:

"Q. Mr. Preuer, your business or occupation?

A. Machinery supply business.

Q. What firm or style do you do business under?

A. Operating under the name of Woodworkers

Supply Company, individual ownership.

Q. Partnership or sole proprietor? A. Individ-

ual ownership.

Q. Who owns it? A. I do.

Q. How long have you been in business? A.

Since 1928.

Q. 1928? A. Yes.

The Court: He is from the concern, or the local

concern ?

Mr. Callaway: Local concern.

The Court: All right. Go ahead.

Q. (By Mr. Callaway): What relationship do

you have with the Woodworkers Tool Works in Chi-

cago?

Mr. Olson: To which I object. It is incompetent,

irrelevant and immaterial.

The Court: Overruled.

The Witness: We buy and sell machinery and

supplies, and in our course of business there are cer-

tain items that are manufactured by the Woodwork-

ers Tool Works which we sell on a commission basis.

Q. (By Mr. Callaway): By that do you mean

you pay them a certain price? A. They bill us and

we, in turn, bill the customer.

Q. They bill you the wholesale price and you bill

the customer the retail price? A. They would bill

us, if an item were $75.00 they would bill us $75.00

less 10 per cent.
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Q. Do they have any financial interest in the con-
cern? A. Our company?

Q. Yes, A. None whatsoever.

Q. Have they ever had? A. No, sir.

Q. Do you represent any other people who made
woodcutting or working machinery? A. A hun-
dred accounts.

Q. Beg pardon? A. About a hundred accounts.

Q. A hundred manufacturers? A. That is right.

Q. Did your concern sell a panel raiser head to
the Selby Company? A. Yes, sir.

Q. Did you bill the Selby Company for that? A.
Yes, sir.

Q. Did, in turn, the Woodworkers Tool Works
bill you for it? A. Yes, sir.

Q. Did they give you any instructions as to how
you should operate your business or sell that product?
A. No, sir.

Q. In other words, the relationship is solely buy-
ing from them at wholesale and selling at retail? A.
That is correct.

Q. It is not unusual, is it, Mr. Preuer, where you
place an order for some manufacturer, where you
don't carry the item in stock, to have them ship di-

rect to the buyer? A. That is often done.

Q. It was done in this case? A. Especially
where the customer is in a hurry and requests it to

come air express.

Mr. Callaway: That is all.''

// the trial court's ruling that proper service was ef-

fected is to he upheld it would he just as ridiculous if a
person were to go to a local department store and enter

a suhscription to a popular national magazine such as
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Time or Newsweek and then sue the magazine by serving

the department store.

Compare

:

Cannon v. Time Inc., 115 F. 2d 423;

Whitaker v. MacFadden Publications, 105 F. 2d

44.

3. The Evidence Does Not Support the Finding o£ the Trial

Court That Elmer Preuer, Doing Business as the Wood-

workers Supply Company, Was the Agent of the Appel-

lant Woodworkers Tool Works.

The evidence does not support the finding that the panel

raiser head, as well as other products of the defendant,

were purchased through the Woodworkers Supply Com-

pany and paid for by purchasers through the Woodwork-

ers Supply Company.

The evidence does not support the finding that the

Woodworkers Supply Company was the agent of the ap-

pellant Woodworkers Tool Works, "as their identity of

names implies."

The finding of the court that the Woodworkers Supply

Company was the agent of the appellant Woodworkers

Tool Works ''as their identity of names implied," is pure

sophistry. The only word contained in the two titles which

is the same is the single word "woodworkers." The Wood-

workers Supply Company may well handle any and all

types of tools, wood products and other equipment and

material connected with the woodworking business. The

Woodworkers Tool Works, on the other hand, is limited

in its scope to tools. To say that the Woodworkers Supply

Company is the agent of the appellant merely because one

word in each title is the same is without any basis in fact
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or reason. The names are so dissimilar that it would seem
imHkely that even under the law of trade marks or trade
names the one could be held to be infringing on the other's

rights.

The finding that the appellant was engaged in selling

its products through the agency of Preuer, doing business
as Woodworkers Supply Company, and that the appellant

had a running course of business every year and sold some
of its items at all times in California through the Supply
Company on a commission basis and that the appellant's

business of selling its products through the agency of the

Woodworkers Supply Company was continuous and sys-

tematic, is not supported by the evidence.

The evidence in this case is simple and without conflict

and demonstrates the following:

(1) That appellant was a foreign corporation with its

home office in Illinois and maintained no branch offices

anywhere in the United States.

(2) That appellant maintained no sales representatives

or agents outside of the state of Illinois.

(3) That appellant did not at any time attempt to direct

Preuer, doing business as Woodworkers Supply Company,
in and about the manner in which he was to conduct his

business or in and about the manner in which he was to

sell or resell the panel raiser heads or other products sold

by appellant.

(4) The relationship between the appellant and Preuer,

doing business as Woodworkers Supply Company, was
strictly that of vendor and vendee, appellant at all times

selling at wholesale to Preuer and Preuer in turn selling

at retail to his customers in the state of California.
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(5) The evidence is conclusive that Preuer and the

Woodworkers Supply Company handled over one hundred

other items from other concerns; that the Woodworkers

Supply Company billed their customers direct; that appel-

lant billed the Woodworkers Supply Company direct, less

the discount.

There is not a scintilla of evidence in the record to show

that the appellant attempted to set the retail price or in

any manner attempted to control or regulate the price of

its commodities. The evidence was uncontradicted that

appellant had no financial interest whatsoever in the Sup-

ply Company.

Although the court below found that the defendant had

a running course of business every year and that its busi-

ness was continuous and systematic [R. 510] the testi-

mony of Preuer was as follows:

''Q. Mr. Preuer, how often during a given year

of business would you say you sell Woodworkers

Tool Works products? A. Well, that is rather ir-

regular. In other words we may have a half dozen

invoices, and none the next." [R. 267.]

Appellant has exhaustively researched the innumerable

authorities on the question, no case has been found where

a foreign corporation has been held to have been doing

business in a state on a showing as meager as that pre-

sented in the case at bar.

This court has already stated that as of the time of the

motion to quash the summons, the jurisdictional showing

was insufficient to bring it within the rule. A careful and

minute scrutiny of the testimony at the trial fails to reveal

any evidence which should in any manner alter this con-

clusion.
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The cases clearly hold that the burden of proving juris-

dictional service on the defendant foreign corporation is

on the plaintiff.

Gravely Motor, Plozv & Cultivator Co. v. Carter
Co, (U. S. C A. 9th Cir.), 193 F. 2d 158.

It has long been held that the solicitation of orders for
and the sale of goods within a state by a foreign corpora-
tion, through local brokers or commission merchants who
maintain a local office at their own expense, all orders
being subject to approval of the corporation at its office

in another state, and the goods sold being shipped from
the other state directly to the purchasers, and the corpora-
tion making all collections through its home office, do not

constitute '^oing business" so as to subject the foreign

corporation to service of process.

146 A. L. R. 965.

See also: Green v. Chicago B & Q R. Co 205
U. S. 530;

People's Tobacco Co., Ltd., v. American Tobacco
Co., 246 U. S. 79;

Lauricella v. Evening News Pub. Co., 15 Fed.
Supp. 671

;

Smith V. Louisville & N. R. Co., 90 Fed Supp
189;

Toothill v. Raymond Laboratories Inc., 100 Fed.
Supp. 350;

Eastern Livestock Co-op Marketing Asso. v. Dick-
inson (C. C A.), 107 F. 2d 116;

Oyler v. J. P. Seeburg Corp., 29 Fed. Supp. 927;

Bellar v. Lake Erie Chemical Co., 41 Fed Supp
676;
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Porcelli v. Great Atl. & Pac. Tea Co., 27 A. 2d

641.

See also: Cases collected in 191 A. L. R. 142.

Clearly there is less reason in the case at bar for hold-

ing that appellant was doing business in the state of Cali-

fornia since the uncontradicted evidence was that the panel

raiser head was sold to Preuer. Appellant made no collec-

tion through its home office, or otherwise, Preuer being

obligated to pay only the wholesale price for the article.

About the most that can be said for this case is that the

appellant, through the instrumentality of a local broker,

solicited business by means of its catalogue. Although the

authorities have not been in accord as to the precise scope

of the activities that are required before it can be said that

a foreign corporation is doing business within the state,

it has been uniformly held that the mere solicitation of

business even where done by an admitted agent of the

foreign corporation, will not constitute doing of business

in the state.

See: 20 C. J. S. 166, and cases therein cited.

Illustrative of situations where the courts have held

that the foreign corporation is doing business within the

state are cases such as Ellsworth v. Martindale Hubbell

Law Directory, 258 N. W. 486, where the court held that

continuous solicitation, plus the gathering of material, the

making of collections and investigations and reports and

other incidental duties, constituted more than mere solici-

tation and were such that the corporation could be charged

with doing business in the state.

In Dahl v. Collette, 279 N. W. 561, the regular and

systematic solicitation of business joined with the adjust-
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ment of complaints was held to take the case out of the
general rule.

In Laporte Heinekamp Motor Co. v. Ford Motor Co.,

24 F. 2d 861, it was held that the soliciting of business,
plus the making of collections and the supervising of deal-

ers, constituted such additional activities on the part of
the foreign corporation as would justify the conclusion
that the foreign corporation was doing business within
the state.

In Co7ie V. New Britain Machine Co., 20 F. 2d 593,
it was held that the installation of machinery and the ad-
justment of equipment sold, where done by an admitted
agent of the corporation, was sufficient to take the cor-

poration out of the general rule.

Likewise the renting of an office, the placing of the

name of the foreign corporation on the door and the con-
trolling of the manner of the operation of the so-called

agent, has been held sufficient to constitute a doing of
business within the state.

Jones V. Stefco Steel Co., 209 N. Y. Supp. 552.

None of the foregoing elements are found in the case
at bar.

A case quite comparable to the case at bar is that of

Truck Parts v. Briggs Clarifier Co., 25 Fed. Supp. 602,

wherein it appeared that the foreign corporation manu-
factured oil filters in the District of Columbia, which were
sold to various jobbers and distributors who in turn sold

to persons in the territory in which the distributor was
located. Very significantly the court states as follows:

*The defendant was not doing business in Minnesota. The
distributor was. The distributor was an independent mer-
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chant buying products from the defendant, and then sell-

ing those products which he had purchased from the

defendant to people in this State. There was no relation-

ship of principal and agent existing between the defendant

and the distributor. The defendant was a vendor and the

distributor was a vendee. The defendant filled orders

received from the plaintiff and other distributors, at

Washington, D. C. and consigned its products from there

to the distributors in Minnesota. Upon delivery of the

merchandise in Minnesota, the duties of the defendant in

relation thereto ceased. The business of the defendant

with its distributors was not local, but was in connection

with interstate commerce." The court thereupon granted

the defendant's motion to quash the service of process and

dismiss the suit.

This Court, in its opinion, Woodzvorkers Tool Works

V. Byrne, 191 F. 2d 667, at 673, has apparently relied

upon the case of International Harvester Co. v. Com. of

Kentucky, 234 U. S. 579. That case however is not in

point. In that case it was conceded that the International

Harvester Company had appointed agents and that they

had submitted to their agents in Kentucky a bulletin out-

lining the general instructions to their agents. From a

reading of the case it is apparent that International Har-

vester Company was carrying on business within the state,

that their agents not only solicited such orders in the state

of Kentucky but in addition thereto received payments

in money, checks or drafts. They also took notes of cus-

tomers, all on behalf of the corporation. The Supreme

Court subsequently distinguished the International Har-

vester Co. V. Com. of Kentucky case in the case of Peo-

ple's Tobacco Co. v. American Tobacco Co., 246 U. S. 79,
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at page 87, where the court states: "The plaintiff, in

error, relies upon International Harvester Co. v. Com. of

Kentucky, 234 U. S. 579, 58 L. Ed. 1479, 34 S. Ct. 944,

but in that case the facts disclosed that there was not only

a continuous course of business in the solicitation of

orders within the state, but there was also authority upon
the part of such agents to receive payment in money,

checks and drafts on behalf of the corporation, and to

take notes payable and collectible in banks at Kentucky;

these things taken together we held amounted to doing

business within the state of Kentucky in such manner as

to make the Harvester Company amenable to the process

of the courts of that state/' The Supreme Court in that

case reaffirms the rule that the mere solicitation of busi-

ness, even through duly appointed agents, does not subject

the foreign corporation to the service of process within

the state.

The other case principally relied upon by this Court on

the prior appeal is the case of International Shoe Co. v.

Washington, 326 U. S. 310. This case is clearly distin-

guishable on its facts from the case at bar and bears not

even a semblance of similarity. In that case the Shoe

Company had employed some 13 salesmen who resided in

the state of Washington and whose business activities

were confined to that state. These salesmen were com-

pensated by commissions based upon the amount of their

sales. Each salesman was supplied by the Shoe Company
with samples which they were to exhibit to prospective

purchasers. Sample rooms were rented in various build-
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ings and the cost of the rentals was reimbursed by the

Shoe Company. The authority of the salesmen was lim-

ited to exhibiting the samples and soliciting orders at

prices and on terms which were fixed by the Shoe Com-

pany. No salesman had authority to enter into any con-

tract or to make collections. All contracts were forwarded

to the home office of the corporation for acceptance or

rejection. Under these facts the Supreme Court was of

the opinion that the corporation was present within the

state and was doing business within the state through the

instrumentality of the agents. Not a single one of the

factors which the Supreme Court considered to be signi-

ficant as bearing upon the question of the presence of the

foreign corporation in the state of Washington is to be

found in the case at bar.

In the case of Reed v. Lasalle Extension University,

156 F. 2d 575, it appeared that one R. B. Owens was a

sales representative for the defendant foreign corpora-

tion. He bore all the expense, he was not subject to

the control of the corporation, although he received a

stipulated commission on all business forwarded. In line

with the many cases heretofore cited it was held that

Owens was not an agent of the foreign corporation and

that the corporation was not doing business within the

state, despite the payment of a stipulated commission.

See also Deutsch v. Hoge, 146 F. 2d 201, where it was

held that an independent broker who solicited business on

behalf of the foreign corporation and was paid a commis-

sion did not create a situation which made the broker
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the agent of the corporation and it was held that the

corporation was not doing business within the state.

See also 5^. B. McMaster Inc. v. Chevrolet Mtr. Co.,

3 F. 2d 469, where a motion to set aside service of proc-

ess on a foreign corporation was granted. The court

points out that an agent is a representative and acts not

for himself but for another. The court states "all of

the acts of the dealer are for his own account. His pur-

chases are made for himself. His maintenance of an

office, station, service rendered, sales of cars, advertising,

and all of the other various features in the contract upon

which plaintiff relies as establishing an agency, are acts

which the dealer performs, not as the act of the seller nor

for the seller, but as his own act and for himself."

Similarly, in the case at bar the acts of Preuer were

for himself and for his own benefit. There is no evi-

dence that the appellant paid or had anything to do with

the maintenance of Preuer's place of business ; there is no

evidence that the appellant had any charge or control over

the prices that Preuer was to charge for the panel raiser

head, or any other object; the evidence was conclusive

that the appellant did not bill the Selby Company, the

purchaser, for the article and did not look to the Selby

Company for payment. Preuer made his own deal with

the Selby Company and billed the Selby Company himself.

Preuer had no authority of any kind to bind the appellant

or to do any act for appellant. He was clearly not an

agent.
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Conclusion.

It is respectfully submitted that from the foregoing the

only conclusion that can be drawn from the evidence is

that the appellant, a foreign corporation, was not doing

business within the State of CaUfornia through the in-

strumentality of Preuer, doing business as Woodworkers

Supply Company, or anyone else, and that Preuer was

not an agent, actual or ostensible, upon whom process

could be served so as to bind the appellant and that for

this reason the trial court was without jurisdiction to

hear this cause and should have granted appellant's ap-

propriate motion to quash service of process and/or dis-

miss the action.

Taking the whole of the evidence, it is clearly apparent

that the most that can be said was that the appellant, a

foreign corporation, was soliciting business in the State

of California through the instrumentality of a catalogue

in the hands of an independent broker or merchant over

whom the appellant exercised no control whatsoever and

towards whom the appellant sustained only the relation-

ship of vendor and vendee.

The judgment should be reversed with directions to

the lower court to dismiss the action.

Respectfully submitted,

Tripp & Calloway,

By HuLEN C. Callaway,

Attorneys for Appellant.


